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abstract

Determination of the real Employer in the Management
Service Agencies of the Apartment

Sung-Hae Cho

The management service agencies of the apartment seems to be
sub-contracting in appearance, but it is quite similar to the employee leasing,
because the resident representative of the apartment - like the user
company(formal employer) in the employee leasing contract - has the right
to direct the employees and the authority over the personal affairs.

Article 34 of the Employee Leasing Act establishes liability rules of the
employee leasing company(hirer) and the user company concerning the
application of Labor Standard Act. With regard to the unfair dismissal of
the employee the employee leasing company is ultimately responsible for the
remedy for the dismissed employees. The problem is that usually dismissal
of the employees, which is officially noticed by leasing company, is originated
from the decision of the user company. Therefore the employee, who has
won the suit, can scarcely be reinstated, because the user company, which
has no legal responsibility to reinstate the employee, normally has no intention
to reinstate the dismissed employee.

The similar problem arises also in the management service agencies of the
apartment. The management service agencies of the apartment, which is
subjected to the Housing Act, can be categorized as sub-contracting, but the
employees of the management service agencies are so strongly subject to the
representative of the resident that they can be seen as the employees of the
employee leasing. The employee, who has been dismissed by service agency
on the grounds of the complaint of the resident, cannot be reinstated, so long
as the representative of the resident has no intention to reinstate him. In addition

the representative of the resident is not liable for the dismissed employee,
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because it is not the party of the employment contract.

It is not realistic to make formal employer responsible for the remedy of
the unfairly dismissed employee. Therefore it would be efficient and desirable
to set up the primary liability rule for real employer, so far as the dismissal

is based on the measure from him.

Keywords : triangular employment relationship, management service agencies
of the apartment, unfair dismissal, in house sub-contracting,

employment leasing
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