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9) Lontine v. VanCleave, 483 F.2d 966, 967 (10th Cir. 1973); AFSCME v. Woodward,
406 F.2d 137, 139 (8th Cir. 1969); McLaughlin v. Tilendis, 398 F.2d 287, 288-89
(7th Cir. 1968); Smith v. Arkansas State Highway Employees, Local 1315, 441
U.S. 463, 464-65 (1979) (per curiam); Russell, 384 U.S. 11, 15-17 (1966).

10) Frederick v. Owens, 25 Ohio C.C. (N.S.) 581 (Ct. App. 1915); City of Jackson v.
McLeod, 199 Miss. 676, 24 So.2d 319 (1946), cert, denied, 328 U.S. 863 (1946);
Seattle High Sch. Teachers Chapter 200 v. Sharples, Case No. 209483 (Super. Ct.
King Cnty. Wa., May 28, 1928); Perez v. Police Comm'r, 78 Cal.App.2d 638, 178
P.2d 537 (1947).

11) Joseph E. Slater, Public Workers, Comell University Press, 2004, 71~87.

12) Keyishian v. Board of Regents, 385 U.S. 589 (1967).

13) Pickering v. Board of Educ., 391 U.S. 563 (1968); AFSCME v. Woodward, 406
F.2d 137 (8th Cir. 1969); Independence-Nat'l Educ. Ass'n v. Independence Sch.
Dist., 223 S.W.3d 131 (Mo. 2007), overruling City of Springfield v. Clouse, 206
S.W.2d 539 (1947).

14) vjEld tixEzAle] A9} o5& 7K s A|(labor organization)] A|W]|2~E Zgic]

15) Lehnert v. Ferris Faculty Ass'n, 111 S. Ct. 1950 (1991); Chicago Teachers Union,
Local No. 1 v. Judson, 475 U.S. 292 (1986); Abood v. Detroit Board of Education,
431 U.S. 209 (1977).
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16) Local 2263, Int'l Ass'n of Fire Fighters v. City of Tupelo, 439 F. Supp. 1224,
1230 (N.D. Miss. 1977); Elk Grove Firefighters Local No. 2340 v. Wills, 400 F.
Supp. 1097, 1100 (N.D. Ill. 1975), affd mem., 539, F.2d 714 (7th Cir. 1976).

17) NLRA section 2(2), 29 U.S.C. section 152(2).

18) oZitl, Railway Mail Ass'n v. Murphy, 180 Misc. 868, 975, 44 N.Y.S.2d 601, 607
(Sup. Ct. 1943), rev'd on other grounds sub nom. Railway Mail Ass'n v. Corsi, 267
AD. 470, 47 N.Y.S.2d 404 (1944), aff'd, 293 N.Y. 315, 56 N.E.2d 721 (1944),
aff'd, 326 U.S. 88 (1945).

19) of|AH, Frederick v. Owens, 25 Ohio C.C. (N.S.) 581 (Ct. App. 1915); City of
Jackson v. McLeod, 199 Miss. 676, 24 So.2d 319 (1946), cert. denied, 328 U.S.
863 (1946); Secattle High Sch. Teachers Chapter 200 v. Sharples, Case No. 209483
(Super. Ct. King Cnty. Wa., May 28, 1928); Perez v. Police Comm'r, 78 Cal.App.2d
638, 178 P.2d 537 (1947).
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20) Pennsylvania Labor Relations Bd. v. State College Area School Dist., 461 Pa. 494,
502-03, 337 A.2d 262, 266 (1975); 5 U.S.C. section 5101(a) (1982); N.J. STAT.
ANN. section 34:13A-2 (West Supp. 1983-1984); REV. STAT. section 243.656
(1981); Abood v. Detroit Bd. of Educ., 431 U.S. 209, 224 (1977).

21) J. WEITZMAN, THE SCOPE OF BARGAINING IN PUBLIC EMPLOYMENT,
Lexington Books, 1975, p.10.

22) M. LIEBERMAN, PUBLIC SECTOR BARGAINING: A POLICY REAPPRAISAL,
Lexington Books, 1980, pp.48-49; Weisenfeld, “Public Employees-First or Second
Class Citizens?”, 16 LAB. L.J. 685, 1965, p.685.

23) 76 111.2d 456, 222 N.E.2d 243.
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24) NLRB v. Natural Gas Util. Dist.,, 402 U.S. 600 (1970); Baker Bus Serv. v. Keith,
416 A.2d 727 (Me. 1980).

25) <A, City of Fort Smith v. Council 38, AFSCME, 245 Ark. 409, 413-5, 433
S.W.2d 153, 155-56 (1968); City of Springfield v. Clouse, 356 Mo. 1239, 1250,
1251-52, 206 S.W.2d 539, 544, 545-46 (1947).

26) ©] olfol gk H]gel] thsAl=, Knight v. Monnesota Community College Faculty
Ass'n, 571 F. Supp. 1, 3-4 (D. Monn. 1982), rev'd sub nom. Monnesota State Bd.
for Community Colleges v. Knight, 104 S. Ct. 1058 (1984).

27) Lullo v. International Ass'n of Fire Fighters, Local 1066, 55 N.J. 409, 440, 262
A.2d 681, 698 (1970).

28) McCann & Smiley, “The National Labor Relations Act and the Regulation of
Public Employee Collective Bargaining,” /3 HARV. J. ON LEGIS. 479, 1976, pp.499-
503; Nolan, “Public Employee Bargaining in North Carolina: From Paternalism to
Confusion,” 59 N.C.L. REV. 214, 1980, p.288.
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of Borg-Wagner Corp., 356 U.S. 342, 348-50 (1958)°]al F~2-2 Al&o|A] o]fgt +
e AEls) itk gE dAlwAelA olegk 55 AEgk o=, National Union
of Polic Officers Local 502-M v. Board of Comm'rs, 93 Mich. App. 76, 87-90,
286 N.W.2d 242, 247-48 (1979).

30) NLRB v. Wooster Div. of Borg-Wagner Corp., 356 U.S. 342, 349 (1958).

31) Allied Chem. & Alkali Workers Local No. 1 v. Pittsburgh Plate Glass Co., 404 U.S.
157, 187-89 (1971).

32) NLRB v. Wooster Div. of Borg-Wagner Corp., 356 U.S. 342, 349 (1958).

33) NLRB v. Wooster Div. of Borg-Wagner Corp., 356 U.S. 342, 349 (1958).33) Charles
City Community School Dist. v. Public Employment Relatiosn Bd., 275 N.W.2d
766 (1979); Houghton Lake Educ. Ass'n v. Houghton Lake Community Schools, Bd.
of Educ., 109 Mich App. 1, 310 N.W.2d 888 (1981) (per curiam).

34) State v. Maine Labor Relations Bd., 413 A.2d 510 (Me. 1980); Byram Township Bd.
of Educ. v. Byram Township Educ. Ass'n, 152 N.J. Super. 12, 377 A.2d 745 (App.
Div. 1977).

35) South Orange-Maplewood Educ. Ass'n v. Board of Educ., 146 N.J. Super. 457, 370
A.2d 47 (App. Div. 1977); Dugene Educ. Assn Eugene School Dist., 46 Or. App.
733, 613 P.2d 79 (1980).

36) Montgomery County Educ. Ass'n v. Board of Educ., 311 Md. 303, 534 A.2d 980;
Dunellen Bd. Educ. v. Dunellen Educ. Assm, 64 N.J. 17, 311 A.2d (1972);
Aberdeen Educ, Ass'n v. Aberdeen Bd. of Educ., 88 S.D. 127, 215 N.W.2d 837
(1974).
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37) 87 Wis.2d 819, 832, 275 N.W.2d 723, 729-30 (1979).
38) 5 U.S.C. section 7106(b).
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39) United Federation of Postal Clerks v. Blount, 325 F. Supp. 879, aff'd 404 U.S. 802
(1971); City of New York v. De Lury, 23 N.Y.2d 175 (1968); City of Manchester
v. Manchester Teachers Guild, 100 N.H. 507, 131 A.2d 59 (1957).

40) United Fed'n of Postal Clerks v. Blount, 325 F. Supp. 879, 882 (D.D.C.), affd mem.,
404 U.S. 802 (1971).

41) 5 U.S.C. section 7311 (1982)

42) 18 U.S.C. section 1918 (1982).

43) Id. section 7116(b)(7)(A).

44) Id. section 7120(f).

45) Dorchy v. Kansas, 272 U.S. 306 (1926) (due process); United States v. Greene, 697
F.2d 1229, 1233-34 (5th Cir.) (impermissible cagueness), cert. denied, 103 S. Ct.
3542 (1983); United Fed'n of Postal Clerks v. Blount, 325 F. Supp. 879, 883
(D.D.C.) (equal protection), aff'd mem., 404 U.S. 802 (1971).
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T 7] wWiitell 15 SJAtel vkl vk 9ty B85 Aenterial 8 5 gle &
AellA] 712 =] Qehd0) A Azt AXes 42 vlar Ay Alded =z
oluf 574 Fo AW dAgxE o] Ak Al FPAS AAoR
Folah= Aol oyl welgel oal] 712w Uhdn Ho] R S| A%
THEL TTHEY U S2A) (ko] B o] ER(FEHE TR
Az WIS EAke G ggldo] AN F the) gtk SAE gyt
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46) Pinellas County Classroom Teachers Asso. v. Board of Public Instruction(1968, Fla)
214 So. 2d 34; School Dist. v. Holland Education Asso.(1968) 380 Mich 314, 157
N.Ww.2d 206.

47) New York v. De Lury(1968) 23 N.Y. 2d 175, 295 N.Y.S.2d 901, 243 NE.2d 128,
application den 23 N.Y.2d 766, 296 N.Y.S.2d 958, 244 NE.2d 472, app dismd 394
U.S. 455, 22 L. Ed. 414, 89 S. Ct. 1223, reh den 396 U.S. 872, 24 L. Ed. 126,
90 S. Ct. 37; Adkins v. Myers(1968) 15 Ohio Misc 91, 44 Ohio Ops 2d 266, 239
NE.2d 239, affd Abbott v. Myers, 20 Ohio App 2d 65, 49 Ohio Ops 2d 85, 251
NE2d 869.

48) School Dist. v. Holland Education Asso(1968) 380 Mich 314, 157 N.W.2d 206;
New York v. De Lury(1968) 23 N.Y.2d 958, 244 NE.2d 472, app dismd 394 U.S.
455, 22 L. Ed. 414, 89 S. Ct. 1223, reh den 396 U.S. 872, 24 L. Ed. 126, 90 S.
Ct. 37.

49) Internation Longshoremen's Asso. v. Georgia Ports Authority(1962) 217 Ga. 712,
124 S.E.2d 733, cert den 370 U.S. 922, 8 L. Ed. 503, 82 S. Ct. 1561; School
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abstract

Public Employees’ Rights (Right to Unionize, Right to
Collective Bargaining, Right to Strike and Concerted
Activities) and ADR procedures in the United States

Hyun Joo Kang

While the U.S. Constitution does not specify the public employees the right
to unionize, public employees' right to unionize is protected under the First
Amendment of the U.S. Constitution. Right to unionize is a Constitutional
right derived from the freedom of association, and employees in both the
public and private sectors need not be treated differently.

In the United States, however, there still exists a fine line between the
private and public sector, and public employees continue to experience
restrictions in areas of subjects of bargaining, and right to strike and concerted
activities. According to statutes and case laws, the right to collective bargaining,
for example, may be viewed and affirmed as a Constitutional right, but what
is rightfully considered so in the private sector still does not necessarily apply
in the public sector. Moreover, not only have numerous states' efforts to protect
public employees' concerted activities and their right to strike been
unsuccessful, statues and case law both prohibit such activities.

Upon closer examination, however, 1) the right to collective bargaining
should not be fully restricted but embraced and exercised by public employees
as done by their counterpart in the private sector, and 2) strike and concerted
activities may be restricted to employees in the so-called essential service
sectors (e.g., law enforcement officers, fire fighters, policemen) where safety
is at high risk.

Further, most jurisdictions that allow public employees the right to collective
bargaining, but prohibit them the right to strike, resolve the impasse of the

negotiation process through ADR (Alternative Dispute Resolution) procedures.
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Jurisdictions that give public employees the right to strike also require ADR
procedures.

In jurisdictions that public employees have the right to strike, the ADR
procedures mean mediation and fact-finding, which are not binding. Mediation
and fact-finding are commonly used in the public sector rather than the private
sector. Because of disfavor, interest arbitration is used for essential employees
after fact-finding process. In the interest arbitration, the med-arb approach
is preferred rather than the judicial decision-making approach, because
advocates of med-arb regard interest arbitration as the extension of the
collective bargaining process and shape the award to be acceptable to both

parties.

Keywords : public sector, public employees' rights (Right to Unionize, Right to collective
bargaining, right to strike and concerted activities), essential services, subjects
of bargaining, Alternative Dispute Resolution (ADR) procedures




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


